n a well-known Tootsie Pop®
commercial, a Curious Boy asks the ¥
0ld Owl, “Mr. Owl, how many licks does
it take to get to the Tootsie Roll® center
of a Tootsie Pop®?” Obligingly, Mr. Owl
unwraps the candy, says, “Let’s find out,” and
begins to lick the candy. Mr. Owl counts out,
“One...Two...Three,” and then loudly bites
into the candy, proclaiming, “Three.” While it
may not be as sweet, determining the duration
of a copyright can be like trying to determine
how many licks it takes to get to the tasty
Tootsie Roll® center of a Tootsie Pop®.
Copyright duration has important impli-
cations, particularly in a world dominated by
the dissemination of visual images and the
written word, for authors, photographers,
artists, models, musicians, Web site designers,
and their employers, not to mention those who
would like to use the images and words for
their own purposes. Consumers constantly are
bombarded by a barrage of new television
shows, movies, books, magazines, computer
games, music CD’s, plays, works of art, and a
mid-boggling amount of Web content, each
with its own creator. Of course, with the cre-
ation of these works certain exclusive rights
arise in the creator and are protected by
national and international law, notably the
right to copy the work, receive credit for the
work, adapt or perform the work, and, most
importantly, benefit financially from the work.
Originally conceived by European gov-
ents in the 1600’s as a way to restrict
printing, the modern purpose of copy
right laws, both in the United States and
abroad, is to promote the creation of new
works by giving “authors,” as U.S. copyright
law refers to the creators, control over their
works and the right to profit from them. U.S.
Copyright law was authorized by the U.S.
Constitution in 1787, “To promote the
Progress of Science and useful Arts, by secur-
ing for limited Times to Authors and Inventors
the exclusive Right to their respective Writings
and Discoveries.” It is important to note that
the Copyright Clause contains a critical quali-
fier when it mandates copyright protection
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only for “limited Times.” (U.S. Const. art. I, §
8,¢l.8.) Thus, U.S. copyrights, by virtue of the
Constitution, cannot exist in perpetuity.

Instead, the U.S. Congress has enacted a
series of laws which have sought to balance the
interests of the marketplace in encouraging
the development of newly expressed ideas with
those of authors, and their estates or corpo-
rate employers, who generally want to exploit
the value of their works for as long as possi-
ble. This balancing act has not been easy.
Since the latest comprehensive overhaul of
U.S. copyright laws with the Copyright Act of
1976 there has been substantial, often heated,
debate about just how long a copyright
should last.

For example, under the provisions of the
1976 Act, a copyright would last for the life of
the author plus 50 years, or 75 years total for
a work of corporate authorship. Upon expi-
ration, works would enter the public domain
and could be used freely without limitation
or the necessity of licensing or royalty pay-
ments. Indeed, this is true of all works creat-
ed before 1923.

However, the debate following the 1976
Act, much of it involving corporations such as
the Walt Disney Company, resulted in the
Copyright Term Extension Act (the CTEA) of
1998. Disney, recognizing that its copyrights to
Mickey Mouse and other valuable characters
depicted in early animated short films such as
Steamboat Willie were in jeopardy of expiring
as early as 2000, enlisted the assistance of
important entertainment industry leaders like
Jack Valenti as well as politicians, including
former recording artist and California
Congressman Sonny Bono (and later his
widow, Mary Bono), to ensure the enactment of
the new copyright law, also known as the
Sonny Bono Act. Under the CTEA, copyright
terms were extended to the life of the author
plus 70 vears and for works of corporate
authorship to 120 years after creation or 95
vears after publication, whichever endpoint s
earlier.

Not everyone was pleased by the CTEA,
known derogatively as the Mickey Mouse
Protection Act in certain circles, and there have
been several efforts to temper its effect, first
through litigation and then through legisla-
tion.

The first challenge came by way of litiga-
tion which was filed by a group of publishers
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and librarians who sought an injunction
against enforcement of the Act in Eldred v.
Asheroft, a case which eventually reached the
U.S. Supreme Court. (537 U.S. 186 (2003).) In
a 7-2 decision, the Court in Eldred held that
the CTEA functioned to place existing and
future copyrights in parity and, as a result, it
was constitutional and could be enforced. (/d.
at 194.)

The second challenge, from essentially
the same group of plaintiffs in the ldred case,
has come in the form of proposed legislation
known as the Public Domain Enhancement

Act (or “PDEA”). The latest version of the
PDEA would have imposed a tax of $1.00 per
work, first charged 50 years after the date of
first publication or on December 31, 2006,
whichever occurred later, and every 10 years
thereafter until the end of the copyright term.
Failure to pay would result in the work irre-
versibly lapsing into the public domain. The
Act also would have required that the
Copyright Office maintain an easily searchable
database of works and authors (not unlike the
Trademark Office database). The PDEA, vigor-
ously opposed by the Motion Picture
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